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UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
VG 
and ADVERTISER PUBLISHING CO., 
LTD., d/b/a HAWAII NEWSPAPER 
OPERATORS, 


) 

) 

) 

) 

HONOLULU STAR=BULLETIN, INC., ) 
) 

) 

) 

) 

Respondent. ) 
) 


a re ers 


No. 20894 


On Petition for Enforcement 
@E an Order of the National 
Labor Relations “Board 


BRIEF FOR HAWAII NEWSPAPER OPERATORS, RESPONDENT 


JURISDICTIONAL STATEMENT 


The National Labor Relations Board has petitioned this 


Court for enforcement of its order, issued on June 29, 1965, a- 


gainst Respondent in the case of 


Howoluinn Star-Bulletin... Tac. , 


ny 
Steal, F555 °NERB No. 83 QR. #21=255 30-31). thes Count’ s 


1/ References designated R. are to Volume I of the record. 
References designated Tr. are to the Official Report of 
Proceedings before the Trial Examiner, reproduced in Vol- 
ume II of the record. References designated “Resp. Exh.” 
or "G.C. Exh." are to exhibits of the Respondent and Gen- 


eral Counsel, respectively. 


References designated "Pet. 


Bie same. to tae Braet of the General Counsel before this 
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jurisdiction over this matter is founded upon Section 10(e) of 
the National Labor Relations Act, as amended (61 Stat. 136, 73 


Meat. 519, 29 U.S.C. §151, et. seq.). 
STATEMENT OF THE CASE 


1. Introduction 

The National Labor Relations Board found that Respon- 
dent has, since January 2, 1964 breached its duty under Sec- 
tions 8(a) (5) and (1), and 8(d), of the National Labor Relation 
Act, to bargain in good faith with the Union over the reinsti- 
tution of old bonus plans and the formulation of new ones. 
This unfair labor practice charge results from the following 
facts. 
2. The Pre-Consolidation Contracts 

Prior to June 1, 1962, the two Honolulu newspapers, 
the Advertiser and the Star-Bulletin, operated independently. 
The Honolulu Advertiser was published in the afternoon and the 
Star-Bulletin as a mornirg daily (Tr. 22-23). Both papers had 
separate collective bargaining agreements with the various 
newspaper unions, including the charging party, Hawaii Newspaper 


Guild, Local 117 (hereinafter called the Union). 
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Under the 1961 Star-Bulletin contract (Resp. Exh. 4) 
the Guild members enjoyed significant benefits not available 
to their counterparts employed by the Advertiser (Tr.94). How- 
ever, in one respect some Advertiser Guild members were more 
fortunate; as an added measure of their compensation, the adver- 
tising salesmen were paid as much as ten per cent (10%) of their 
monthly wages through the operation of a Quarterly Bonus Plan 
which continued in effect from 1957 through June, 1962, the 
termination date of the Advertiser's separate operation (Tr. 35- 
36, 93, 102-103). At the Star-Bulletin, on the other hand, 
there was no fixed bonus for advertising salesmen. Bonus plans 
were instituted and discontinued according to business needs 
perceived by various advertising directors (Tr. 34-36, 92). 
These plans varied in amounts, form and purpose and thus were 
not a predictable part of the advertising salesmen's income. 

In light of these differing practices, the collective 
bargaining agreements of the two papers treated bonuses differ- 
ently. Both the 1961 Star-Bulletin and the Advertiser contracts 
contained a "minimum" salary schedule for Guild-represented em- 
ployees, but both contracts also recognized the right of the 
employer and the individual employee to bargain for salary in- 


creases above the agreed-upon minimums as well as the employer's 


aoe 


: 


right to pay amounts in excess of the minimum. Thus, the 1961 
Advertiser contract contained the following clause: 


Section 26(c) "Nothing in this agreement shall 
prevent employees from bargaining individually 
for salary increases above the minimum estab- 
lished herein, nor shall any provision herein 
limit the right of the Publisher to pay amounts 
in excess of the minimums set forth herein." 


The 1961 Star-Bulletin contract (Resp. Exh. 4, p. 7) included 
similar language: 


Section 12(b) "Nothing in this agreement 
shall prevent employees from bargaining 
indavidually for salary imereases in ex= 
cess of the minimum established herein." 


"Nothing in this agreement shall limit 

the right of the Publisher, at its dis- 
cretion, to pay amounts in excess of the 
Sabatives set forth apewe." (Exhibit A, to 
Respondent's Exhibit 4, page 6) 


Presumably because at the time of the execution of 
the contracts employees were receiving salaries in excess of 
the minimums, the contracts also included a provision whereby 
these employees were partially protected against a reduction 
of their compensation. The Advertiser's contract read: 

Section 26(b) ‘There shall be no reduction 

in the present salary of any employee cover- 

ed by this agreement. The term ‘present sal- 

ary' is understood to mean the straight time 


rate and does not include any payments for 
overtime or any other extra payments." 
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other clause in the Star-Bulletin agreement, was specifically 
agreed to by the international representative of the Guild (Tr. 
100-101). 

Upon the formation of HNO in June, 1962, and the ex- 
ecution of the interim agreement, the prior long-term Advertiser 
bonus was discontinued, as was a Sunday bonus plan which the 
Star-Bulletin had been qenenice These plans were eliminated 
because the consolidation eliminated their value (Tr. 101-102). 

No protest from Union officials or employees followed 
these actions (Tr. 103). Roy Kruse, the Guild President, cae 
fied that he interpreted a company notice posted about the time 
of the consolidation (not placed in evidence) as stating that 
new bonus plans would be promulgated by the company, supposedly 
retroactive to June 1, and supposedly paying the same amount of 
money as did the recently discontinued plans (Tr. 28, 37). How- 
ever, no evidence was presented and the Trial Examiner did not 
find that the Sunday Star-Bulletin plan supplied covered employees 
with compensation comparable to that the Advertiser Quarterly Bonus 


Plan, based as it was on six days a week, provided for its 


1/ Although the Star-Bulletin was the stronger of the two 
newspapers, the Sunday edition was a recent innovation 
and the Advertiser was dominant on that day. Therefore, 
the Star-Bulletin limited its bonus plan to lineage sold 
in the Sunday paper (Tr. 102). 


employees (R. 14, lines 20-23). 


4, Events Subsequent to the Consolidation 

No new bonus plans were promulgated by the company 
in the summer of 1962 and it was not until September 19 that 
the advertising director of HNO initiated a plan for advertis- 
ing lineage sold by the Saturday Star-Bulletin and the Monday 
Advertiser. This bonus plan was not retroactive to June l 
and did not pay amounts equal to what the Star-Bulletin em- 
ployees had received prior to the consolidation, let alone 
what the Advertiser employees had previously enjoyed. Again, 
the Union did not react to the company's behaviour and although 
Union President Kruse testified he asked about retroactivity, 
he did not protest any aspect of the company's action (Tr. 30- 
33). This Saturday-Monday plan only benefited one or two in- 
dividuals and thus was deemed a failure (Tr. 30, 91-92). 

No other bonus plans were applied to advertising 
salesmen working at HNO through 1962. However, at the end of 
that year, the joint facility announced a new plan, referred to 
as a Monthly Team Bonus. The notice containing the plan's de- 
tails specifically stated that it 

',..may be revised or discontimued at any 

time even though the present objective is 


to make this effective for the first four 
months of 1962."' (Resp. Exh. 2) 


5. 1963 Negotiations 
In the Spring of 1963, the parties negotiated for a 


new collective bargaining agreement to follow the interim 

agreement which was to expire March 31. Negotiations collapsed 

and the Union struck from June 22 through August 2 (R. 15, 

Tr. 108). A strike settlement agreement presumably settling 

all matters in dispute was signed on the latter date (Tr. 108). 
The newspapers discontinued operations during the 

strike and as a result advertising customers upon resumption 

of operations were "hungry." It was thus deemed unnecessary 

to continue the monthly team bonus plan and the Saturday-Monday 

plan (Tr. 90-92). Accordingly, on August 5, HNO notified the 

advertising salesmen that both the Saturday-Monday and Monthly 

Team Bonus plans were "no longer in effect."’ The notice in- 

cluded the statement ''new plans will be presented as soon as 

possible" but did not specify what kind of plans, how much money 

they would yield, or how long they would be in existence (R. 15, 

G.C. Exh. 4). Other bonus plans were, in fact, promulgated, in- 

cluding a new Christmas gift guide ae The Union did not 


dispute the company's right to discontinue these plans (Tr. 16, 


1/ The Trial Examiner found (R. 16, lines 34-38) that the Christ- 
mas bonus was the only bonus plan instituted subsequent to 
August 5. This finding simply does not square with the 
testimony (Tr. 92-93). 
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44, 56-57, 78, 107-108). 

Although the strike settlement agreement was signed 
August 2, the actual collective bargaining agreement was not 
executed until October 31, 1963. During the period between the 
execution of these documents, the Union did not seek to modify 
the collective bargaining agreement with respect to bonuses 
(Tr. 106-107). The subject of bonuses was not brought up by 
either party in the 1963 negotiations for a new collective bar- 
gaining agreement (Tr. 16, 44, 78). No official Union proposal 
regarding the reinstitution of bonus plans was brought to pradde’s 
attention between August 5, and October 31, 1963, the date when 
the new collective bargaining agreement was signed (Tr. 107-108), 
even though Brandt saw Union President Kruse nearly every day 
during that period (Tr. 61). Once again the Union assented to 
the inclusion of Section 12(a) in the collective bargaining agree- 
ment (Tr. 100). Kruse, one of the Union negotiators, testified 
that there was no need to negotiate about the subject of bonuses 
because the company had "promised" in the notice of August 5, 
1963, announcing the discontinuance of the existing bonus plans 
that new plans were to be presented and further that the Union 
felt there was no need to negotiate bonuses because they were a 


part of the employees! basic benefits (Tr. 16, 56). 
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During the period of negotiations Kruse, acting as a 
member of a volunteer group (Tr. 59), questioned his immediate 
supervisor, | Roy Nelson, advertising manager, about the possibil- 
ity of new bonus plans, but he was given no assurance as to when 
new bonus Heng would come in, if they were to come in, or what 
form they would take. He was told by various members of manage- 
ment, including Nelson and Carl Barrea, advertising director, 
that "they did not have time to develop new ideas concerning the 
bonus plan" (Tr. 58). Company officials during this period prior 
to the final execution of the new agreement, affirmed to Kruse 
the company's right not to bargain about the plans (Tr. 59), and 
affirmed that Mr. Brandt, the general manager, would not accept 
the plans which Kruse's volunteer group suggested (Tr. 60). Brandt 
indicated in this period that if the company were to accept incen- 
tive plans, they would have to cover all employees, not just ad- 


vertising salesmen (Tr. 61). 


6. The Alleged Refusal to Bargain 


On January 2, 1964, Kruse, accompanied by another Union 
official, Mr. Lum, went to Mr. Brandt to inquire about the likeli- 
hood of reinstitution of the bonus plans (Tr. 20, 67-68, 79). 


Later, specific demands to bargain regarding reinstitution of 


afl J = 


the discontinued incentive bonuses were made to the company and 


were rejected. 


7. The Trial Examiner's Decision 

The Trial Examiner found that the Respondent had 
refused to bargain from October 1, 1963, because a reasonable 
construction of the-collective bargaining agreement, while 
necessarily implying Respondent's right to reduce bonus pay- 
ments or terminate specific bonus plans during the contract's 
term, did not in and of itself show any clear and unmistakable 
relinquishment of the Union's statutory right to bargain with 
respect to the development and promulgation of bonus plans or 
the correlative right of Union spokesmen to be heard with re- 
spect to their proposed modification or discontinuance (R. 19, 
L. 3-11). The Trial Examiner also found that the evidence could 
not justify a finding that the representatives of the parties, 
during their 1963 contract negotiations, fully discussed or 
consciously explored management's claim of prerogative with re- 
spect to the promulgation or termination of bonus plans and that 
Union spokesmen consciously yielded or clearly and unmistakably 
waived their constituency's interests with respect to such plans. 


On this basis the Trial Examiner found no waiver of the Union's 


212. 


| 
| 
aa right to insist upon bargaining with respect to the re- 
institution of bonuses (R. 19-20). | 

Upon review the Board upheld all the findings, con- 
clusions and recommendations of the Trial Examiner with the 
exception that the Board refused to adopt the Trial Examiner's 
conclusion that Respondent's refusal to bargain about the bonus 
began as of October 1, 1963. Instead, the Board found that the 
refusal to bargain initially occurred on January 2, 1964, and 
continued thereafter (R. 30). The Board's order affirmatively 
requires the company to bargain upon request with respect to 
the formulation and reinstitution of incentive bonus plans for 


its employees and to post appropriate notices (R. 23-24). 


lige 


SUMMARY OF ARGUMENT 


The NLRB has held that Respondent violated 8(a) (5) 
of the NLRA by refusing to bargain regarding the reinstitution of 
bonus plans it had discontinued as well as the formulation of new 
plans. 

Respondent's defense to the petition for enforcement is 
the wording of its collective bargaining contract which it claims 
sanctioned the refusal to bargain as well as its right to discon- 
tinue the plans. 

Alternatively, Respondent relies upon this Court's 
decision in NLRB v. C&C Plywood Corp., 351 F.241224,for the propo- 


sition that the Board lacked jurisdiction in this case. 
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ARGUMENT 
ai 

THE RESPONDENT'S REFUSAL TO ACCEDE TO THE UNION'S 
DEMAND TO BARGAIN OVER THE REINSTITUTION OF THE TERMINATED 
BONUS PLANS OR THE FORMULATION OF NEW BONUS PLANS IS SANCTION- 
ED BY SECTION 8(d) OF THE NATIONAL LABOR RELATIONS ACT. 
1. The Board's Waiver Doctrine Is Inappropriately Applied 

The Board has brought a wholly inapplicable standard 
to its analysis of this case. Respondent relies upon its col- 
lective bargaining agreement and asserts that Section 8(d) of 
this Act protects its refusal to bargain with the Union over 
the reinstitution of old or formulation of new bonus plans.= 
The Board, by contract, treats this case as if the contract 
were silent and Respondent's defense was based on an alleged or- 
al waiver by Union officials of the right to bargain over bonus 


plans. Thus, the Trial Examiner held that the Union did not 


1/. Section 8(d) "...and the duties so imposed shall not 
be construed as requiring either party to discuss or 
agree to any modification of the terms and conditions 
contained in a contract for a fixed period, if such 
modification is to become effective before such terms 
and conditions can be reopened under the provisions 
of the contract." 
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"consciously" yield or "clearly and wnmistakably" waive its 
right to bargain with respect to bonus plans (R. 18-21). The 
Board, adopting the Trial Examiner's decision, adds the adjec- 
tive "unambiguously" to "clearly and unmistakably" (R. 30). 

It is respectfully submitted the Board has no warrant to form- 
ulate this unusually stringent standard for the interpretation 
of collective bargaining agreements which actually results in 
shifting the burden of proof on to the Respoaaae =! 

The entire argument presented on pages 11 through 20 
of the Board's Brief is totally inapposite since it deals with 
the Board's waiver doctrine as applied to situations where the 
collective bargaining agreement is silent on the subject pro- 
posed for bargaining. Whatever may be the justification for 
imposing such a heavy burden upon an employer who seeks to 
assert a Union waiver of its right to bargain based on negotia- 
tion history, there is no reason to apply this standard to the 
interpretation of collective bargaining agreements. 

The Board rationalizes its "waiver doctrine" on the 
grounds that a less stringent standard would result in the re- 


luctance of contracting parties to discuss matters during 


1/ The burden, furthermore, is analogous to beyond a reasonable 
doubt which, applied to a defendant is an ironic twist. 


megotiations (Pet. Br. pp. 14-16). This rationale has no 
meaning here since we are faced with an interpretation of 
language which the parties agreed upon and did place in the 
contract. The Board's Brief further points out to the Court 
the general advantages of a continuing collective bargaining 
process. Surely the Board does not imply that it seeks to 
"reverse'' Section 8(d) of the National Labor Relations Act 
which enunciates an opposite policy with respect to bargaining 
which would modify collective bargaining agreements during 
their term. Indeed, national labor policy clearly supports 
the use of grievance procedures and arbitration as the proper 
continuation of collective bargaining with respect to matters 
covered in an existing contract. United Steelworkers v. Warrior 
& Gulf Naviagation Co., 363 U.S 574 (1960). 

If this case represents an attempt by the Board to 
extend its waiver doctrine to the interpreation of contract 
language it is without prior judicial support. Im fact, the on- 
ly cases which the Board relies upon to sanction its "clear and 
unmistakable" standard as applied to contract interpretation are: 
iinken Boller Bearing Co. v. NLRB, 325 F.2d 746 (6th Cir. 1963); 
NLRB v. Otis Elevator Co., 208 F.2d 176 (2nd Cir. 1953); NLRB v. 


Item Co., 220 F.2d 956 (5th Cir. 1955); Tidewater Associated 


ae 
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mid Co., 85 NLRB 1096 (1949) (Pet. Br., p. 22). 

Actually, Timken and the Item case cited by the 
Timken court both involved contracts which were silent on the 
crucial issue. The Respondent in those cases claimed that the 
Unions had waived their right to bargain over the matter because 
the Union had dropped a proposed clause during negotiations. Al- 
though in Otis the company relied upon a contract clause to jus- 
tify its refusal to give the Union certain information on the 
grounds that the clause occupied the field, in fact, the obliga- 
tions set forth in the clause were clearly not inconsistent with 
the requested information. The Tidewater case decided in 1949 
appears to be the original source of the Board's "clear and 
unmistakable" doctrine as applied to interpretation of a contract. 
The Board did not in that case, however, hold that the contract 
clause itself had to present a "clear and unmistakable" Paaieee 
and indeed, the same Board shortly thereafter indicated in 
SisemeaccdmOile@om, 92 NLRB 22/ (1950), that a "clear and unmistak- 


able" waiver is reflected by a "reasonable construction" of 


contract language (at 228). 


1/ Im that case, the employer did not rely upon its contract 
in refusing to bargain. 
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Thus, the Board has recognized that if an employer's 
refusal to bargain is predicated on a reasonable construction 
of the contract it would be unjust to hold him guilty of an un- 
fair labor practice. If the Board were to consistently apply 
this standard which it has never overruled, it would not be 
faced with the "problem" which seems to underlie its disagree- 
ment with this Court's decision in Square D Co. v. NLRB, 332 F.2d 
eo 49th Cir. £964), and NLRB v. C &.C Plywood Corp., 351 F.2d 
e226 (en-Cir. 1965); the danger that an arbitrator mieht in- 
terpret the contract differently from the Board (Pet. Br., p. 31). 
In contrast to this case and C & C Plywood, the Board has in 
other cases seemed to follow the analysis foreshadowed in the 
standard Oil decision. Leroy Machine Co., Inc., 147 NLRB 1431 


(1964), Borden Co., 110 NLRB 127 (1954), and Buick-Oldsmobile- 


Pontiac Assembly Division of General Motors, 149 NLRB 40 (1964). 
2. The Plain Meaning of the Contract: Supports Respondent's 
Refusal to Bargain Over the Discontinued Bonus Plans. 


Whatever standard is applied to the instant case it is 
respectfully submitted that the contract amply justifies Respon- 
dent's refusal to bargain over bonus plans. 

The agreement in effect at the time of the alleged 


refusal to bargain contemplated payments to employees of amounts 
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in excess of the minimum salary schedule solely at the discre- 
tion of the employer. The last sentence of Exhibit A reads: 

"Nothing in this agreement shall limit the 

right of the employer at its discretion to 

pay amounts in excess of the salary set 

forth above." 1/ (Emphasis added) 
Although HNO was granted this right as well as the right to 
bargain individually with employees for salary increases [12(b)], 
the employees were partially protected against reduction of 
their total income by Section 12(a): 

"There shall be no reduction in the present 

salary of any employee covered by this agree- 

ment. The term ‘present salary’ is under- 

stood to mean the straight time weekly sal- 

ary being paid for a work week of forty (40) 

hours and does not inciude any payments for 

overtime or bonus or any other extra payments." 
Exhibit A's last sentence grants to Respondent plenary author- 
ity concerning the institution of any payments to employees 
above minimum salaries. The word "amounts" must refer to bonuses 
as well as increases in salaries since when the parties meant 
to limit the operation of contract language to salaries they 


Zi, 


Specirticalty did so:- 


ly This sentence was not specifically urged upon the Board but 
the whole collective bargaining agreement is in evidence. 
2/ It is expected that the Board in its Reply Brief will claim 


that the last sentence of Exhibit A deals only with individ- 
ual bonuses and not group plans since an analogous clause 

was so interpreted in C & C Plywood, 148 NLRB 414, 417; how- 
ever, there the clause referred to “individual"' premium pay 


"(b) Nothing in this agreement shall pre- 

vent employees from bargaining individually 

for salary increases in excess of the mini- 

mum established herein." 1/ (Emphasis added) 

Section 12(a) although freezing past salary increases, 
contains a grant of even greater management right over bonuses 
since it, by excluding bonus from the definition of present 
salary, allows the Respondent to discontinue bonus plans at will. 
It would have been understandable had the parties treated bonuses 
in the same manner as salary increases, i.e., allowing management 
to increase bonuses at its discretion but forbidding decreases 
below the level employees enjoyed upon execution of the agreement. 
Instead, 12(a) indicates that the Union either regarded bonuses 
a less essential aspect of total compensation or that it agreed 
with management as to the practical necessity of allowing Respon-~ 
dent free rein concerning this matter. The use of the adjective 
"extra™ to describe bonuses reinforces this interpretation. 

The Star-Bulletin's collective bargaining agreement 


which preceded Respondent's Exhibit 4 contained the same language 


as the instant HNO agreement. The Advertiser contract on the other 


1/ Obviously, the parties considered individual bargaining 
as appropriate only for salary increases and not for 
bonuses. . 
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hand, differed in that bonuses were not defined as extra 
payments and were obviously regarded by the parties as part 
of the advertising salesmen's “present salary," thus the 
Advertiser would not have been entitled to reduce or terminate 
the Quarterly Bonus plan which provided over a long period of 
time a significant amount of the advertising salesmen's Biecneee 
The same Union, indeed the same officials (Tr. 27-28, 35, 47- 
48), were involved in the negotiations of both the Advertiser 
and the Star-Bulletin agreements. They must then be read in 
paria materia and their differences granted the significance 
they obviously deserve. 

The Board, although appearing to concede that 12(a) 
of the agreement grants Respondent the right to terminate 
bonuses, denies that this right includes the privilege of 


refusing to bargain over the reinstitution of the bonus plans 


ley Even the Advertiser presumably would have been entitled 
7 to refuse to discuss the promulgation of new plans since 
its agreement (Resp. Exh. 1) also stated, “...nor shall 
any eaovrsion herein Limit fe right of the Publisher 
to pay amounts in excess of the minimums set forth 
herein. '' 
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once discontinued.” This is so because "the contract does not 
contain any express waiver of the Union's right to bargain 
about bonuses" (Pet. Br., p. 21, R. 18-19). Again, it is sub- 
mitted that the Board's reasoning is faulty resulting in an 
artificial dichotomy. Few labor contracts contain exoress 
waivers concerning subjects discussed therein, yet a party is 
entitled to refuse to discuss matters brought up during the 
life of the agreement if the discussion involves matters which, 
if agreed to, would resuit in the modification of the contract. 
Thus, a contract containing a wage scale does not normally in- 
clude a written statement to the effect that the Union waives 
its right to bargain about wages during the life of the agree- 
ment but the employer is privileged to refuse to discuss wages 
for classifications embodied in the contract because such a 
discussion necessarily involves a prospective change in the 
1/ The Board's Brief states that "Section 12(a), at most, 
frees the Respondent of any contractual obligation to 
maintain bonuses throughout the contract period" (Pet. 
Peeper ct), aud tagt sat Clatt Ghat tke comepact, en- 
titles employees to bonuses would clearly be rejected 
[by an arbitrator] on the merits. ww" (Pet. Brees pp. 30- 
31). The Trial Examiner interpreted the contract as grant- 
ing the right to terminate bonus plans but not the right 


to do so unilaterally (R. 19). The Board's Brief makes 
no attempt to defend this fantastic interpretation. 
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contract. The proper question then is: did the Union’s re-~ 
guest actually involve a discussion pointing to a modification 


of the agreement? 


i 


The Board's restrictive interpretation of the contract, 
at least as articulated in its Brief, is based on three obser- 
vations (Pet. Br., pp. 21-24). One of these is that although 
overtime is excluded from the definition of present salary 

in 12(a), another section specifies that if overtime was 
provided, it would be paid at one-and-one-half (1 1/2) times 

the basis straight hourly wage. The Board argues that since 

the parties dealt with overtime elsewhere in the contract, 

12(a) could not have constituted a erant of management prerog- 
ative concerning overtime. But Section 10(c) read with Section 
12(a) indicates that the former is no more than a provisio, and 
qa limited one at that, since it simply repeats obligations 

set forth under the Fair Labor Standards Nee =o Geenseandtne 
10(c), 12(a) clearly grants to the employer the right to 


eliminate overtime altogether and thus a Union demand to bar- 


gain about more overtime would be properly rejected as was the 
i) See29 U.S.C. Section 207 (a) (> 
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demand to bargain about more bonuses. Secondly, the Boar 
contends that the contract contains no identified quid pro quo 
in exchange for the Union’s relinquishment of its right to bar- 
gain over the reinstitution of bonus plans legally discontinued 
(Pet. Br., p. 23). This reflects an extremely naive view of the 
collective bargaining process. Surely any one versed in collec- 
tive bargaining negotiations or, indeed, negotiations for any 


eo 


contract, realizes that everything one party gets in the contract 


cy) 


is a quid pro quo for everything received by the other party.— 


The only possible explanation for this argument is an underlying 


7 


Board view that the Union should not have grantec this right 
to the employer without getting for its members some bonus plan 
benefit. The United States Supreme Court, however, has forbid- 
den the Board to exercise this kind of judgment as an adjunct 
to its decision-making process: 
"Thus, it is now apparent from the statute 
itself that the Act does not encourage a party 


to engage in fruitless marathon discussions at 
the expense of frank statements in support of 


on provisions are often 


1/ The no-strike clause and arbitrat 
ce sense without the other. 
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his position. And, it is equaliy clear that 

the Board may not, either directly or indirect- 
ly, compel concessions or otherwise sit in 
judgment upon the substantive terms of collec- 
tive bargaining agreements." WNLRB v. American 
Nacional imsurance Co., 343 U.S. 395, 404 (1222). 
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The Board also insists (reflecting the Trial Examiner's reason- 
ing) that the contract cannot be interpreted in the manner 
Respondent urges since there is no evidence that either party 
specifically stated in negotiations thet the contract clauses 
involved were meant to “waive™ the Union's right to bargain about 
Poms plans (Pet. Br., p. 22, R. 19). Actually, simce weiver is 
am inappropriate word to apoly, it is not surprsing that no 
such evidence was produced. In any event, although Respondent 
asserts the plain meaning of the contract, the conduct of the 
Paréies pkiot to and after the execution of the collective bar- 
gaining agreement reflects their common interpretation. 

To return to the determinative question: does the 
Union's request to bargain over the discontinuance of old plans 
and the institution of new ones necessarily involve ciscussion 


- 


ation of contractual terms? Respondent assexts 


On Ene modLiLe 
thew zt does. 


me seems Seli=evident chat the last semeéence of ExhipiLe 


A~ grants a great measure of discretion to Respondent which 
would be restricted by any obligation to bargain over the 
formulation of new bonus payments. Any such restriction whether 
ordered by the Board or bargained by the Union obviously mod- 
ifies this contract provision. Furthermore, 12(a) by itself, even 
as construed by the Board, contains a necessary grant of sole 
authority over new plans and would similarly be modified by the 
Board's order. The greater power of termination, which is con- 
ceded, necessarily implies the lesser authority of formulation. 
Compare Lexoy Machine Co., Inc., 147 NLRB 1431 (1964), where 
the Board decided that a contract clause which granced to the 
employer the sole right to determine an enployee*s cualifications 
encompassed the lesser right to give physical examinations. 

The Board's order vividly illustrates this principle 
by requiring the employer to bargain over the very pians he 
legally discontinued. Surely if a contract grants the employer 


the right to abolish the bonuses, the Board‘s order conflicts 


1/ "Nothing in this agreement shall limit the right of the 
Publisher, at its discretion, to pay amounts in excess 
of the salaries set forth above." 
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directly with the contract. It is inconceivable that when 
Section 12(a) was negotiated the Union agreed to grant the en-~ 
ployer the power to abrogate bonus plans but reserved the right 
to immediately tnereafter bargain about the reinstitution of 
the same plans. Such a contractual interpretation is utterly 
unreasonable. 

A direct conflict between the Union's bargaining 
demand and the Board order on the one hand and the agreement 
on the other is further illustrated by the following example: 
Assume that the employer is obliged pursuant to the order to 
bargain with the Union regarding 4a bonus plan. The parties 
negotiate for several months and the Union, through the 
auspices of a strike threat, forces the company to agree to a new 

a 

bonus plan.~ The Union would have the unquestioned right pur- 
suant to Section 8(d) of the Act to insist that the agreed-upon 
bemuis plam be incorporated into 'the collective baMgaining agree- 


2/ 
ment. This cannot possibly be reconciled with ¢ 


5 


he company's 


Wee le is not at all clear & a the 

collective bargaining ag 
strike, since it is argu 
matters aiready bargained. 

2/ “Wor the putpose of this section, to bargain collective- 
ly means the negotiation of an agreement, or any question 
arising thereunder, and the inclusion of a written con- 
tract incorporating any agreement reacned if recuested 
Bememener party,..." {section o(d)]. 
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conceded right to revoke the bonus plan. 

if, tethe M@ichteof this varadox, the Board order 
does not require the written incorporation of any bonus plan 
aereement, then the obligation to bargain about discontinued 
or new bonus plans is meaningless since Respondent would be 
entitled to revoke any plans at his discretion. if this is 


so, to force discussion of the plans is capricious 


It is a well-settled rule that, in interpretation of 


a contract clause which is arguably susceptible to more ’than one 
V 

meaning, the Court will place great weight upon conduct of the 

parties before the controversy arises which indicates the meaning 

they have placed upon the clause, 4 WILLISTON ON CONTRACTS, $623 

(1961 ed.). This Court has applied the above rule in several 

cases to interpret contractual provisions. In Pacific Portland 


“Rom, 


Cement Co. v. Food Machine & Chemical Corp., 178 F.2d 541, this 


1/ Respondent does not, of course, concede that the contract is 
susceptible to any meaning other than that advanced in this 
paler, 


oe 


> 


Court, Said, at 554; 


--ethe conduct of the parties subsequent to 

the execution of the contract and before the 
controversy arose... is given due consideration 
in determining the meaning of a contract, be- 
cause it may indicate the actual, practical 
CONS eBUCELOd whales oe parties have placed 
woon the ~coneract. (9tm Cir, 1949) 


0) 


See also Continental Assurance Co. v. Conroy, 209 F.2d 539, 


pees (ed Cir, 1954); Pekovich v..Covghiin, (253mm Za 191, 
193 (9th Cir. 1958). The rule has been applied in the labor- 
management field to construe an arbitration submission pursuant 
to a collective bargaining agreement, United Steelworkers v. 
Northwest Gmeel Rollime Milis, Inés, 3240F.2de4/9,~4e2) (9eh Gir. 
1963). 

ASSUMING. arguendo, Chek in the instant case the 
collective bargaining agreement is susceptible of more than one 
interpretation evidence regarding the a since 

1 
1956 is relevant in interpreting its meaning. This evidence 


indicates clearly that prior to the instant controversy both partie: 


1/ The post-1956 conduct of the parties is relevant since §12(a) 
first appeared in the Star Bulletin Guild collective agvree- 
ment in 1956 (Tr. 98). 


Se 


_ understood that the collective agreement treated bonuses as a 
| dy 
management prerogative. 

Numerous instances of management conduct since 1956 have 
demonstrated to the Union the company's believes that the collec- 
tive bargaining agreement gives it exclusive control over the 
existence of bonus plans. The Union response, or lack thereof, to 
these courses of conduct indicates that until the present contro- 
versy arose the Union has understood and acquiesced in this belief: 

Pirst, from the initYel inclusion of Sectwen 12(a) in 
the 1956 collective agreement, up to the June 1, 1962, See 
dation into HNO, the Honolulu Star-Bulletin had implemented and 
discontinued a number of bonus plans at will (Tr. 33, 36-37, 92-94, 
103-104). The Union at no time protested this conduct (Tr. 103- 
104). 

Second, upon the formation of HNO on June 1, 1962, that 
agency unilaterally discontinued both the Advertiser Quarterly 
Bonus Plan (in existence since 1957) and the Star-Bulletin Sunday 


Bomuc © tan (Of Short diusxation) (ir. 28, 355. 37/=395) 625 101-103)" 


1/ HNO General Manager Fred Brandt testified that Section 12(a) 
was in the collective bargaining agreement for the sole purpose 
of holding for management the "unilateral right to put in and 
take out bonus plans" (Tr. 105). Union President Kruse testi- 
fied that, in his opinion, Section 12(a) did not give manage- 
ment the right to reduce bonuses (Tr. 44-45), but in other 
testimony he reveals that he was aware of management's position 
that the agreement gave it the right to do just that (Tr. 30- 
ba Mieco 56. 594. -/1-/3o. 


The Union at no time protested these actions (R.21; Tr. 103). 
Moreover, it had agreed to the insertion of Section 12(a) in the 
1962 interim agreement shortly before HNO discontinued these plans. 
The Union had brought a "top-notch'' international representative 
to Hawaii to analyze the Star-Bulletin and Advertiser collective 
bargaining agreements and decided that the interim agreement 
should simply extend the Star Bulletin contract to all employees 
moemicing at HNO (Tr. 47, 101). 

Third, the notice distributed to advertising employees 
in February, 1963, which described Respondent's new Monthly Bonus 
Plan, contained the statement that the new plan might be "revised 
or discontinued at any mage The Union at no time challenged 
management's right to revise or discontinue this plan (R.21). 

Fourth, the Respondent unilaterally discontinued the 
Saturday-Monday and monthly bonus plans on August 5, ee (Tr. 89- 


92). The Union remained silent. (R. 21, lines 37-39, 


1/ This notice also stated that at the time management planned to 
keep the new plan in effect for at least four months (Resp.Ex.2 


2/ Union President Kruse testified that the Union did not bargain 
about bonuses in the 1963 negotiations because it felt it had 
a written ''promise'’ from the company that new plans were forth- 
coming (Tr. 15, 56). This was based on a sentence at the foot 
of the August fifth notice which said "New plans will be pre- 
sented as soon as possible" (G.C.Ex.4). This sentence, read in 
the context of the entire notice and the surrounding circum- 
stances, is in fact a reassertion of management's basic positio 
on bonuses. 


Fifth, company communications regarding bonus plans 
were at ali times directed to individual employees, rather than 
Maer Union (fr. b5, 37). 

Finally, the company had, at various times before the 
present controversy arose, communicated to employees, including 
Union President Kruse, its position that bonuses were a matter of 
management prerogative and were not bargainable during the term 
of the collective agreement (Tr. 17-18, 31-33, es The 
Union did not dispute this assertion at any time. Indeed Kruse, 
as part of a volunteer committee, presented suggested bonus plans 
to the advertising department supervisors during the very time 
the 1963 negotiations were taking place (Tr. 58-59). Although 
Kruse was also a Union negotiator, bonus plans were not mentioned 
in the negotiations (Tr. 106-107). 

In spite of the above evidence, the Trial Examiner 
rejects Respondent's contention that management's position regard- 
ing its rights under the collective bargaining agreement was known 
to the Union. It is submitted that this finding is not based on 
substantial evidence and must be disregarded by the Court. In 
light of the Union's conduct in this case the fact that the 


question of bonuses was not discussed in negotiations simply indi- 


1/ Kruse testifies that management told him in September 1963 
that the subject of bonuses was not negotiable (Tr. 59). 
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cates that the Union acquiesced in the continuation of management 


rights over bonuses during the term of the new contract.— 


The Board is truly engaged in an 
"...attempt to bestow upon Respondent's Union 
employees the benefits which it believes the 
Union should have obtained but failed to ob- 
tain for them as a result of its collective 
bargaining with the Respondent on their be- 
halt,  [{NORB vidNash-Finch Co., 2 F case a 
p27 (Stn Cir: 1934) J 


The execution of the contract in the face of management's 
claimed prerogative would, even if the contract were 
silent, constitute a waiver of the Union's rignt to 
bargain.over bonuses. Speidel Corp., 120 NLRB 733 (1958), 
cf. Tucker Steel, 134 NLRB 323 (1961). 


aw ee 


ae + 


~~ 


canes be makteovcsons ato a Bandini agerae 
Tet ea te to arad ok? oes ee 
Os 'al hegaies etirzs 28 beanie 
iy Sales of tein at OP a HAW 0 sioaittes:\? 
| + SEALS! wee Wands So 


| s aioe aoeh a. be sad eA aban 
a EX tas = -s te tied 


a 


ee a a : Sa42 -_ 


oe. 


— ; 
otf a 
om Qciney Ladd glare 

. OEP § a unl 


oa 1S pag us ad ce 
FIST Sis As le 

eee Sassen why C2 aren Aion oul) 

‘ aTEle-@ skal wets, 

receet P25 wl, vey 


staxsee een 
: See Gyan: ah itt fT afepaedaoee! 22 ; 
; | | OS 
- : 7 ; : 

7 a 7 | - 7 


ll 


nLelee 
THE BOARD HAS NO JURISDICTION TO ENTERTAIN THIS CASE 
IN THE ABSENCE OF AN ARBITRATOR'S INTERPRETATION OF THE CONTRACT. 
PnewWentract (G.C. Exh. 2)@¢orvains"aeerievamee procedure 
which culminates in Aiea ica” This Court has recently held 
that where an unfair labor practice is predicated on interpreta- 
tion of a collective bargaining agreement, the Board must await 
an arbitrator's decision (or a Court's if no arbitkation clause 
erists). “NURBiv. C & C Plywood Corp., 351°F.2d 2249(9Em Ciry 1965) 
pouamge VECO. VeINORB,. 332 Fs2d 360 (9th Gir. 1964)ee See alsos 
Bipelaic heptnine Co. v. NLRB 306 F.2d 569 (5th Cir. 1962). Pre- 
2/ 
sumably then the issue is foreclosed here.” The arguments present- 
ed by the Board in its Brief urzing reconsideration of this Court's 
view of the problem were undoubtedly raised in the C_ & C Plywood 
case, and the Respondent does not wish to tax the Court with a 
reargument of the same issue. Suffice is to say that the two 
decisions on which the Board primarily relies, Carey v. Westing- 
omsewEteeme ce Corp.5°375' U.S. 261°%1965) and Sutin vy. Eveninae 


News Association, 371 U.S. 195 (1962), did not involve cases 


1/ See Exhibit A to this brief (Section 24). 


2/ C&C Plywood, as the Board's Brief indicates, is now to 
be argued before the Supreme Court. 86 Sup.Ce. 53. 


where an unfair labor practice holding was necessarily based on 
i/ 
an interpretation of a collective bargaining agreement, 


There remains the question as to whether the charging 


party in this case could have presented to an arbitrator the very 
issue which the Board decided. The Board contends in its Brief 


that the Union would not have been entitled to present the ''statu- 


i 


tory question’ to the arbitrator. It is respectfully submitted 


that again the Board indulges in a sophistic split of what, in 
fact, is one issue. The Union would certainly have been entitled 
to test the company's position in arbitration by alleging that 


Respondent's refusal to bargain over the reinstitution of bonus 


“4 


plans was a specific violation of Section 1 of the agreement: 


"Section 1. UNION RECOGNITIGN AND UNION 
SECURITY. The employer recognizes the Guiid 
as the sole and exciusive collective bargain- 
ing agent for all employees covered by this 
agreement." 


The recognition clause of a collective bargaining agreement is 


1/ Interestingly, although this point is not conceded in the 
Board's Brief to this Court, it is forthrightly mentioned 
in its petition for certiorari. Furtnermore, in those cases 
no question of contract interpretation would have had to be 
cesolved by the Board for it to determine whether an unfair 
labor practice had been committed. The provisions of the 
collective bargaining contracts on which the suits were based 
in each case merely repeated prohibitions contained in the 
National Labor Relations Act.... Here, [C&C Plywood] it 
would have been impossible for the Board to adjudicate the 
unfair labor practice complaint without interpreting the 


Gomenict. pp. 9-10. 
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often the vehicle by which a Union rai 
impliediy embodies much the same obligations as those set forth in 
Gia) 5 of the National Labor Relations Ac#, The Union's claim 
would be that the employer, by refusing to bargain over the rein- 
stitution of the bonus plans, violated its obligation to recog- 
nize the Guild as the employee's exclusive bargaining agent. 

The Respondent faced with this argument would have been forced 

to base his defense on Section 12(a) and Exhibit A of the agree- 
ment. There is no doubt that the arbitrator would nave decided 
the very issue which the Board seeks to reserve for itself. Of 
course, the Union did not, in fact, seek arbitration of this dis- 


pute, and, under the terms of Section 24, the employer has no 


The Board's argument on this issue does contain one 
point which Respondent is willing to concede. if the Board con- 
cinues to use its extraordinary waiver standard in interpreting 
collective bargaining agreements there will undoubtedly be a high 
“risk of conflict" between Board and arbitration decisions 


(Board's Brier, P. 31). This Sisk would be minatmized if the 


i 


bs 


S this 


{' 


Board were not to issue a complaint in such a case 
the party asserting the right not to bargain points to a reason- 


able or arguable interpretation of its agreement. Indeed, the 


only possible way conflicts can be avoided is by the Board's 
ad@ption of this suggested procedure. 

Respondent is further willing to concede that had thi 
case been presented to an arbitrator a conflicting decision would 
have resulted. This is precisely the reason why the Respondent 


moenoe Suilty oL~an unfair labor practice. 


Goure said, at 554: 


»-ethe conduct of the parties subsequent to 

the execution of the contract and before the 
controversy arose... is given due consideration 
in determining the meaning of a contract, be- 
cause it may indicate the actual, practical 
construction which the parties have placed 
apon tle contract. ©9th Cir, 1949) 


See also Continental Assuratice Cs. v. Cohfoy, Z09 F.2d 539, 


pey-o4 (32d Gir. 1954); Pekovieh v. Covuchian, 238 @azd 191, 


193 (9th Cir. 1958). The rule has been applied in the labor- 
management field to construe an arbitration submission pursuant 


to a collective bargaining agreement, United Steelworkers v. 


Northwest Steel Rolling Mills, Ime., 324 F.2d 479, 482 (9th Cir. 
LOGa)e 
Assuming, arguendo, that in the instant case the 
collective bargaining agreement is susceptible of more than one 
interpretation evidence regarding the Beteee cata since 
L 


1956 is relevant in interpreting its meaning. This evidence 


indicates clearly that prior to the instant controversy both partie 


1/ The post-1956 conduct of the parties is relevant since $12(a) 
Emese appeared in the Star Bulletin Guile collective agree=- 
ment in 1956 (Tr. 98). 
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understood that the collective agreement treated bonuses as a 
U5 
management prerogative. 

Numerous instances of management conduct since 1956 have 
demonstrated to the Union the company's believes that the collec- 
tive bargaining agreement gives it exclusive control over the 
existence of bonus plans. The Union response, or lack thereof, to 
these courses of conduct indicates that until the present contro- 
versy arose the Union has understood and acquiesced in this belief: 

Pamsst, frometheminatidel imelwedienmo: Seetiem 12(4a) in 
the 1956 collective agreement, up to the June 1, 1962, consoli- 
dation into HNO, the Honolulu Star-Bulletin had implemented and 
discontinued a number of bonus plans at will (Tr. 33, 36-37, 92-94, 
103-104). The Union at no time protested this conduct (Tr. 103- 
104). 

Second, upon the formation of BNO on June 1, 1962, that 
agency unilaterally discontinued both the Advertiser Quarterly 
Bonus Plan (in existence since 1957) and the Star-Bulletin Sunday 


bomice: tans ot short. duration) (Ir. 28, 35, 3723957 62, 1OveHO3). 


1/ HNO General Manager Fred Brandt testified that Section 12(a) 
was in the collective bargaining agreement for the sole purpose 
of holding for management the “unilateral right to put in and 
take out bonus plans'' (Tr. 105). Union President Kruse testi- 
fied that, in his opinion, Section 12(a) did not give manage- 
ment the right to reduce bonuses (Tr. 44-45), but in other 
testimony he reveals that he was aware of management's position 
that the agreement gave it the right to do just that (Tr. 30- 
Sie 0. 59,. /1l*73). 
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The Union at no time protested these actions (R.21; Tr. 103). 
Moreover, it had agreed to the insertion of Section 12(a) in the 
1962 interim agreement shortly before HNO discontinued these plans. 
The Union had brought a 'top-notch'' international representative 
to Hawaii to analyze the Star-Bulletin and Advertiser collective 
bargaining agreements and decided that the interim agreement 
should simply extend the Star Bulletin contract to all employees 
mescine at HNO (Tr: 47, 101). 

Third, the notice distributed to advertising employees 
in February, 1963, which described Respondent's new Monthly Bonus 


Plan, contained the statement that the new plan might be "revised 
1/ 
or discontinued at any time.'' The Union at no time challenged 


management's right to revise or discontinue this plan (R.21). 
Fourth, the Respondent unilaterally discontinued the 


Saturday-Monday and monthly bonus plans on August 5, 1963 (Tr. 89- 
| 


92). The Union remained silent. (R. 21, lines 37-39, 


1/ This notice also stated that at the time management planned to 
keep the new plan in effect for at least four months (Resp.Ex.2) 


2/ Union President Kruse testified that the Union did not bargain 
about bonuses in the 1963 negotiations because it felt it had 
a written 'promise'' from the company that new plans were forth- 
coming (Tr. 15, 56). This was based on a sentence at the foot 
of the August fifth notice which said "New plans will be pre- 
sented as soon as possible" (G.C.Ex.4). This sentence, read in 
the context of the entire notice and the surrounding circum- 
stances, is in fact a reassertion of management's basic positior 
on voonuses. 


Fifth, company communications regarding bonus plans 
were at all times directed to individual employees, rather than 
Sie Union (ir. 15, 37). 

Finally, the company had, at various times before the 
present controversy arose, communicated to employees, including 
Union President Kruse, its position that bonuses were a matter of 
management prerogative and were not bargainable during the term 
of the collective agreement (Tr. 17-18, 31-33, a The 
Moron Grd mot dispute this asse®iion at any time. Tndeed Kruse, 
as part of a volunteer committee, presented suggested bonus plans 
to the advertising department supervisors during the very time 
the 1963 negotiations were taking place (Tr. 58-59). Although 
Kruse was also a Union negotiator, bonus plans were not mentioned 
in the negotiations (Tr. 106-107). 

In spite of the above evidence, the Trial Examiner 
rejects Respondent's contention that management's position regard- 
ing its rights under the collective bargaining agreement was known 
to the Union. It is submitted that this finding is not based on 
substantial evidence and must be disregarded by the Cowt. In 
light of the Union's conduct in this case the fact that the 


question of bonuses was not discussed in negotiations simply indi- 


1/ Kruse testifies that management told him in September 1963 
that the subject of bonuses was not negotiable (Tr. 59). 
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cates that the Union acquiesced in the continuation of management 


1/ 


rights over bonuses during the term of the new contract. 
The Board is truly engaged in an 


"...attempt to bestow upon Respondent's Union 
employees the benefits which it believes the 
Union should have obtained but failed to ob- 
tain for them as a result of its collective 
Dargaining with the Respondent on their be- 
belt. |NUREB vi. Nash-Finen Cov, 20m 827d "oo 
S27 cern. Gir, 1954) 4 


1/ The execution of the contract in the face of management's 
claimed prerogative would, even if the contract were 
silent, constitute a waiver of the Union‘’s xight to 
bargain.over bonuses. Speidei Corp., 120 NLRB 733 (1958), 
Gee tucker Steel, 134 NLRB 323 (£961>), 
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De 
THE BOARD HAS NO JURISDICTION TO ENTERTAIN THIS CASE 
IN THE ABSENCE OF AN ARBITRATOR'S INTERPRETATION OF THE CONTRACT. 
The contract (G.C. Exh. 2) contains a grievance vrocedure 
a/ 
which culminates in arbitration.— This Court has recently held 
that where an unfair labor practice is predicated on interpreta- 
tion of a collective barganing agreement, the Board must await 
Bomctbebretor’s decision (Cr a Court's 1f Mo axmeetration clause 


eats). NURBawe C & C Plywood Corp., 35 F.2d 226 (oth Cir. 1965) 


Sduase Delo. vs, NLRB, 332°F.2d 360 (StH Cir. 1964). See aiso, 


Sinclair Refining Co. v. NLRB Peed S0UU (Sen ewe, 1962). “Pre= 
sumably then the issue is foreclosed here. The arguments present- 
ed by the Board in its Brief urging reconsideration of this Court's 
view of the problem were undowbtedly raised in the C & C Plywood 
case, and the Respondent does not wish to tax tne Court with a 
reargument of the same issue. Suffice is to say that the two 
decisions on which the Board primarily relies, Carey v. Westing- 
house Electric Corp., 375 U.S. 261 (1965) and Smith v. Evening 
News Association, 371 U.S. 195 (1962), did not imvolve cases 

ay See Exnibit A to this beier (Section 24). 


/ 
2/ C&C Plywood, as the Board's Brief indic See is now to 
be argued before the Supreme Court. 86 S or See 
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where an unfair labor practice holding was necessarily based on 
L/ 


an interpretation of a collective bargaining agreement. 


There remains the cuestion as to whether the charging 


party in this case could have presented to an arbitrator the very 


issue which the Board decided. Tne Board cortends in its Brief 


that the Union would not have been entitled to present the "statu- 


tory question" to the arbitrator. It is respectfully submitted 


that again the Board indulges in a sophistic split of what, in 


ae 
ps ° 
oS 
(9) 

(aly 


Fact, is one issue. The Union would certainly have been en 
to test the company's position in arbitration by alleging that 
Respondent's cefusal to bargain cover the reinstitution of bonus 
plans was a specific violation of Section 1 of the agreement: 


"Section 1. UNICN RECOGNITION AND UNION 
SECURTTY. The employer recognizes the Cui id 
as the sole and exclusive collective bargain- 
ing agent for all employees covered by this 
agreement." 


The recognition clause of a collective bargaining agreement is 


Be interestingly, although this point is act conceded in the 
Board's Brief to this Court, it is forthrightly mentioned 
in ies petition for certiorari. "Furthermore, in those cases 
no question of contract interpretation would have had to be 
resolved by the Board for it to determine whether an unfair 
labor practice had been committed, The provisions of the 
collective bargaining contracts on which the suits were based 
in each case merely repeated prohibitions contained in the 
National Labor Relations Acts... Here, {C&C Pivywood} it 
would have been impossible for the Board to adjudicate the 
unfair labor practice complaint without interpreting the 
Gonmract., pp, 9-10, 
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often the vehicle by which a Union raises a grievance. It 


impliedly embodies much the same obligations as those set forth in 
8(a) 5 of the National Labor Relations Act. ‘The Union's claim 
would be that the employer, by refusing to bargain over the rein- 
Stitution of the bonus plans, violated its obligation to recog- 
nize the Guild as the employee's exclusive bargaining agent. 

The Respondent faced with this argument would nave been forced 

to base his defense on Section 12(a) and Exhidic A of the agree- 
ment. There is no doubt that the arbitrator would have decided 


— 


the very issue which the Board seeks to reserve for itself. Of 


course, the Union did not, in fact, seek arbitration of this dis- 
pute, and, under the terms cr Section 24, the employer has no 
right to initiate arbitraticn. 

The Board's argument on this issue does contain one 
point which Respondent is willing to concede. [f the Board con- 
tinues to use its extraordinary waiver standard in interpreting 
collective bargaining agreements there will undoubtedly be a high 
"yisk of conflict" between Board and arbitration decisions 
(Board's Brief, P. 31). This risk would be minimized if the 
Board were not to issue a complaint in such a case as this if 
the party asserting the right not to bargain points to a Yreasoa- 


able or arguable interpretation of its agreement. 
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only possible way conflicts can be avoided is by the Board's 
adoption of this suggested procedure. 

Respondent is further willing to concede that had this 
case been presented to an arbitrator a conflicting decision would 
have resulted. This is precisely the reason why the Respondent 


Pommen Suilty of an whEaif labor practice 


NO 


CONCLUSION 


This case turns on the interpretation of a contract. 


Therefore, this Court is faced with a traditional question of 


law over which the Labor Board can assert no special expertise. 


If the Court agrees with Respondent's interpretation, the Board's 


petition for enforcement must 


be denied and there is no neces- 


sity to wait for the Supreme Court's decision in C & C Plywood. 


It is respectfully submitted that any reasonable 


construction of the collective bargaining agreement justifies 


Respondent's action; it did not violate the National Labor 


Relations Act. 


MOORE, SILBERMAN & SCHULZE 


Suite 1220 Ala Moana Building 


1441 Kapiolani Boulevard 
Honolulu, Hawaii 96814 


Of Counsel 


Respectfully submitted, 


LAURENCE H. SILBERMAN and 
RICHARD A. WILLIAMS 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Pots as amended (61 Stat; 136, 73 Stat. 519; 29 UiSaei; See- 


taons 151, et. seq.) are as follows: 


RIGHTS OF EMPLOYEES 
Section 7. Employees shall have the right to self- 

organization, to form, join, or assist labor organizations, 

to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the 
purposes of collective bargaining or other mutual aid or pro- 
tection, and shall also have the right to refrain from any or 
all of such activities except to the extent that such right may 
be affected by an agreement requiring membership in a labor 
organization as a condition of employment as authorized in 


Section 8(a) (3). 


UNFAIR LABOR PRACTICES 
Section 8(a). It shall be an unfair labor practice for an 


employer --- 
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(1) to interfere with, restrain, or coerce employ- 
ees in the exercise of the rights guaranteed in Section 
Jno 

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the provis- 
fons *©f£ Section 9(a)icaymy 

Section 8(d). For the purposes of this section to bargain 
collectively is the performance of a mutual obligation of the 
employer and the representative of the employees to meet at 
reasonable times and confer in good faith with respect to wages, 
hours, and other terms and conditions of employment, or the ne- 
gotiation of an agreement, or any question arising thereunder, 
and the execution of a written contract incorporating any agree-~ 
ment reached if requested by either party, but such obligation 
does not compel either party to agree to a proposal or require 
the making of a concession: Provided, That where there is in 
effect a collective bargaining contract covering employees in 
an industry affecting commerce, the duty to bargain collective- 
ly shall terminate or modify such contract,unless the party desir- 
ing such termination or modification --- 

(1) serves a written notice upon the other party 


to the contract of the proposed termination or modification 


sixty days prior to the expiration date thereof, or in 

the event such contract contains no expiration date, sixty 
days prior to the time it is proposed to make such termi- 
nation or modification; 

(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a con- 
tract containing the proposed modifications; 

(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the exist- 
ence of a dispute, and simultaneously therewith notifies 
any State or Territorial agency established to mediate and 
conciliate disputes within the State or Territory where tte 
dispute occurred, provided no agreement has been reached 
by that time; and 

(4) continues in full force and effect, without re- 
sorting to strike or lock-out, all the terms and conditions 
of the existing contract for a period of sixty days after 
such notice is given or until the expiration date of such 
contract whichever occurs later. 

Section 10. (e) The Board shall have power to petition 
any court of appeals of the United States,...within any 


circuit...wherein the unfair labor practice in question 
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occurred or wherein such person resides or transacts 
business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, 

and shall file in the court the record in the proceedings, 
as provided in section 2112 of title 28, United States 
Code. Upon the filing of such petition, the court shall 
cause notice thereof to be served upon such person, 

and thereupon shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power 

to grant such temporary relief or restraining order as it 
deems just and proper, and to makeand enter a decree enforc- 
ing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, its 
member, agent, or agency, shall be considered by the court, 
unless the failure or neglect to urge such objection shall 
be excused because of extraordinary circumstances. The 
findings of the Board with respect to questions of fact 

if supported by substantial evidence on the record consid- 
ered as a whole shall be conclusive. If either party 


shall apply to the court for leave to adduce additional 
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evidence and shall show to the satisfaction of the court 
that such additional evidence is material and that there 
were reasonable grounds for the failure to adduce such 
evidence in the hearing before the Board, its member, agent, 
or agency, the court may order such additional evidence 

to be taken before the Board, its member, agent, or agency, 
the court may order such additonal evidence to be taken 
before the Board, its member, agent, or agency, and to be 
made a part of the record....Upon the filing of the record 
with it, the jurisdiction of the court shall be exclusive 
and its judgment and decree shall be final, except that 
the same shall be subject to review by the...Supreme Court 
of the United States upon writ of certiorari or certifica- 


tion as provided in section 1254 of title 28. 
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Second--If the immediate supervisor does noc aajyust cne 
Grievance to tlfe complainant's satisfaction within caree (3) 
Gays, such grievance shall then be presenced if writing Lo Tie 
eevertivsing G@fFector (in @He case of Une aGyamesising Ceper tical, 

r to the general managet or Als designdta® reoresemrative (in 
the case or employees covered sv Unit No. 3). 
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CERTIFICATE 


I certify that, in connection with the preparation of 
this Brief, I have examined Rules 18 and 19 of the United 
States Court of Appeals for the Ninth Circuit, and that, in 


my opinion, the foregoing Brief is in full compliance with 


Sued) ible — 


LAURENCE H. SILBERMAN 


those rules. 


Attorney for Respondent 
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